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San Francisco, CA 94105

Re:  Julia Davig v. Michael Chertoff, Secretary, Department of Homeland Security
(U.S. Customs And Border Protection), EEQC No. 340-04-00317X

Agency’s Motion to Hold Issuance of Decision in Abeyance

Dear Administrative Judge Leach:

Enclosed please find the Agency’s Motion to Hold Issuance of Decision in Abeyance. If
you have any questions, please do not besitate to contact me at (619) 557-6633.

Sincerely,

Caroline J. Clark
Agency Representative

Enclosure

cc.  David Ross, Counsel for Complainant
¢c:  Julia Davis, Complainant :
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L INTRODUCTION

The Agency hereby moves that the issuance of the @cision in this matter be held
n abeyance pending the resolution of federal criminal charges against Complainant
including violation of 18 U.S.C. § 1425(b), unlawful procurement of citizenship. See
Tab A: Indictment. On August 9, 2005, Complainant and Bobby Joe Davis (a.k.a. B.J.
Davis) were indicted by the Grand Jury within the Central District of California on
charges of conspiracy, unlawful procurement of citizenship, and aiding and abetting, Id.
Warrants for the arrest of Complainant and her former husband were issued on the day of
indictment and they finally surrendered to authorities on August 16, 2005. Sec Tab B:
Warrants for Arrest. As discussed be;,low, a conﬁction of the charges against her \ﬁll .
affect the jurisdiction of the EEOC over Complainant’s claims. Therefore, the Agency
moves for the decision in this matter to be held in abeyance pending the resolution of the

eriminal matter.



LD ISSUANCE OF DECISION IN ABEYANCE

[I. MOTION TO HO
Title 18 United States Code section 1425(b) prohibits a person who is not entitled

from obtaining citizenship. When a person is convicted under this provision, the court in

which such conviction is had shall revoke, set aside, and declare void the final order

admitting such person to citizenship and, shall declare the certificate of paturalization of
such a person to be canceled. 8 U.S.C. § 1451(c). As such, if convicted, Complainant’s
U.S. citizenship will be declared void and consequently hex federal employment will be
rendered void. See 5 C.F.R. 338.101 (a person may be admitted to competitive
examination only if she is a citizen of or owes permanent allegiance to the United States).

Thus, a conviction of Complainant under 18 U.S.C. § 1425(b) will retroactively
divest the EEOC of jurisdiction over her claims. Se¢ 42 US.C. § 2000e-16(a) [“All
personuel action affecting employees or applicants for employment (except with regard
to aliens employed outside the limits of the United States)...shall be made free from any
discrimination based on race, color, religion, sex, or national origin]; see also Jalil v.
Camphbell, 590 F.2d 1120, 1123 (D.C. Cir. 1978) (aliens do not have a substantive
constitutional right to be free from discrimination in federal employment).

_ The Agency therefore respectfully requests that the issuance of the AJ’s decision
in this matter be held in abeyance pending the resolution of the criminal charges égainst
Complainant. This measure is appropriate because a conviction of Complainant will call
into question this court’s jurisdiction over her claims and is consistent with EEOC
regulations. See 29 C.F.R. § 1614.302(c)(2)(i1) (providing that where the agency or the

MSPB AJ questions the MSPB’s jurisdiction over the appeal on the same matter, the






